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3f1:fl~ cpT rfl1=r ~ "CfcTT Name & Address

Appellant

1. The Assistant Commissioner
CGST, Division V, Ahmedabad South
CGST Bhavan, 1st Floor, Revenue Marg,
Ambawadi, Ahmedabad - 38001 !5

Respondent

1. M/s Rajeshbhai Dhanjibhai Gajera
CS, Shanti Nagar Society, Nikol Garn Road,
T.B. Nagar, Bapunagar, Ahmedabad - 380024

at{ anfk gr r8ta 3mar arias 3ra war & it ae zrmg 4f zaenReffa ft
aal; ·Tgr 3rf@rant alt 3r@ta znr gr)rur 3ma wga a arr

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ fl-<cjj Ix cpT 'TRJa-rcrT ~

Revision application to Government of India:

(@) ab€tr 8Ira yea 3rf@fz, 1994 c#r ertr raa Rt4 aalg Ty mrcai a i q@tr Ir crn­
~-t!Rf cfi ~2:jl=f 4-<'1cjj cfi 3iwh=r gateru 34ea fl fra, rd war, f@«a i:i?11<.>1ll, m
fcrwr. a)ft if#ra, #ha la +a, ir f, Rec#t : 110001 cn1: c#r ~~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) 'lift 1=flcYf c#r m cfi l=fflwf l?f ua ?Rt gr~al a fa#t '}!0-sPII-< m 2iR1 cjjixl!.5!11 l?f m
fcnffr -~u;s1111x i-r ~ -~o-sii11x l?f 1=flcYf ~ '3fm ~ lil1f if, m fcnffr '}J0-s1111x m~ if 'tfffi erg fcP'm
cfi I x 1!£1 11 °l?f "lfT fcnffr -~ 0-sP 11 x "B ·m 1=flcYf an 4fan # ma g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

-~s,,;~~~house or in storage whether in a factory or in a warehouse.
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'lffic'f # are fh#tg z 7er faff r LR" <TT 1=f@ a Raffo 5qjy zyca ace ·
ra w ala zrc aR ami ii Git aa are fa#t lg a get Raffa ?

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snra 6t area zc # gar # fr sit sh feea # n{ &sit ha orr?gr
uit gr err vi fr q«rRa agai, 3rfla gr uRa at "fl1,lT LR" <TT ~ "l1 fctrrl"
rffu (i.2) 1998 m 109 tr fga fag ·g st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

$ta area zgca (3r8) Rua8, 2001 fu 9 cfi 3TTfIIB fclPtfc{t:c rn ~ ~-8 "ti
at uRaai i, hf9a are a uf sm? )fa feta Rh a sflava-mag ya 3r4
377gr l at-t fji var 3fr am4aa fur urn a7Reg Iva rr afar .qr gr ff
cfi 3TTfiffi m 35-~ "ti frrt.Tlfu=r 1:B1"yra rd # rer €tr-s arr at qf aft m#r
afeg y

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa 3aa # aer uef via an ya ala qt zn Uva a "ITTffi" wn:r 200/-"CBTff
~ ~~ 3ITT u'ffiT «iv#an ya ala unr zt at 1ooo/- alh 47nr at uTg[

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

8tr yen, #€tu Gara zyea vi at a 3r@4tr nznf@rawsf srftc.­
Appeal to Cu_stom, Excise, & Service Tax Appellate Tribunal.

(t) €ta 3qr1 z,ca 3rf@Ru, 1944 #t eat 35--m/35-~ cfi 3TTfIIB:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saafRna qRb 2 (@)a iaar liar srcra #t sr8ta, 3rftca ma ## zge,
a#tu saraa grca vi ar3r#a =nzaf@rauRre€) #6t ufga Ra )fear, rs&rare
"ti 2nd1=ITTTT, islgJ..Jlffi 'l-fcFf, '31fl"<cll, °r'RtH,=JIJI"<, '31f:P-l~lisll~-38ooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 · as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/-where amount of duty/ penalty/ demand /refund.is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of Qrossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf@ g« om i as{ pea arr?vii a rmal st & at r@la pc sitar ft pl at 'TR!R.
sqja er fu u af; gr ez ct ffi '~ ~ TTP" ffiW Lfcft. arf a sa fg
zrnrferf 31q1)1 nrznf@ear at ga 3r#ta zn €tqal at va 3ma f@u \i'ITTTT -g' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) zararaa zrcaarf@fr 197o zqenizitfera at 3gqfr-1 ct 3TT'fT@ frrt!ffic:r fcn-"C[ ~ '3cJtf
3rra zn corer zrenfnf Rofu qf@rat 3mar r@ta alt ya ufu .6.so h
cbJ.-lJllll<illl ~ Rcnc ci1TIT 5lrfT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheguled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3W~ 1=ff1=RYIT cm- Pljar av4 a4 fui at 3it ft eat 3 cbMd . fco"m \i'ITTTT % \IJ1'
tar zyca, a€t saraa yea vi hara 3r9#ta =nrzmf@raw (aruffaf@) fr, 4gs2 ffer
Attention is invited to the rules covering these .and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(71) fl zyea, ah area zc vi ala 3flt znznf@raw (Rre),a 1for@al aah
cbcic£JJ.Ji1 !(Demand) ~ ~(Penalty) cpl' 10% 'crcf amat 3ffaf? rare@if, 3ff@rsa'crcf \ifJ.11 10 cl'R~
~t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

au 3na zyea sitaaa sifa, znR@rezlu "afar qft 'J.JiTr"(Duty Demanded)-
(i) (Section)&s nip hazaRuffRaaft,
(ii) femerale }fez at ufr,
(iii) ~wf%cmm~f.i<:n:r 6~~~~-

> uqfsa «ifa arfha ?usq war $tgear3, sr@he' afara fuaa saRu +rut
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

.. ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccxvii) amount determined under Section 11 D;
(ccxviii) amount of erroneous Cenvat Credit taken;
(ccxix) amount payable under Rule 6 of the Cenvat Credit Rules.

arr2#uf or@ha frur#rasyea srrar zyeaur au f@a1Ra ?latii fag Tg yea h 1o%
~"CR3ITT~~~ Ric11FGa Ql'd"GfG'06W10% W@Rlffqt)'"GJT'ffcITTft~I

,& r."·_::~~ In vie~ of above, an appeal against this order shall lie before the Tribunal on payment of
~}~r12>:·'~~".--~1,0J(oii>f the d~ty_ de':1ande,d where duty or duty and penalty are in dispute, or penalty, where
/J. t "/·~1-·"-,i_p~alt~ alone Is In dispute."IC .., ~.. ,,,.;,,,.tr :.- ,,,,&s•:e_ o_, •··· --.• .:, ,:I
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division-V, Commissionerate- Ahmedabad South (hereinafter referred to as

the appellant), on the basis of Review Order No. 33/2022-23 dated 20.07.2022

passed by the Principal Commissioner, Central GST, Ahmedabad South

Commissionerate in terms of Section 84 (1) of the Finance Act, 1994, against

Order 1 Original No. 03/CGSTIAhmd-South/AC/PMC/2022-23 dated

22.04.2022 [hereinafter referred to as "impugned order] passed by the

Assistant Commissioner, CGST, Division-V, Commissionerate- Ahmedabad

South [hereinafter referred to as "adjudicating authority] in the case ofMIs.

Rajeshbhai Dhanjibhai Gajera, C, Shanti Nagar Society, Nikol Garn Road,

T.B. Nagar, Bapunagar, Ahmedabad [hereinafter referred to as the

respondent].

2. Briefly stated, the facts of the case is that as per the information received

from the Income Tax Department, the respondent had earned substantial

income from services amounting to Rs.85,66,000/- during FY. 2014-15.

However, the respondent did not obtain service tax registration and did not

pay service tax on the service income. The respondent was requested vide

letters on different dates to submit the documentary evidence in respect of

their income. However, the respondent failed to submit the required

details/documents and neither was any explanation/clarification submitted

regarding the income earned. Therefore, the service income earned by the

respondent was considered as taxable value and it appeared that the

respondent had failed to pay the service tax amounting to Rs.10,58,757/- on the

said amount. Therefore, the respondent was issued Show Cause Notice bearing

No. CGST/WS05/TPD-2014-15/2020-21 dated 28.12.2020 wherein it was

proposed to :

A. Demand and recover the service tax amounting to Rs.10,58,757/- under

the proviso to Section 78 (1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

C. Recover late fee in terms of Rule 7C of the Service Tax Rules, 1994 read
a

Section 70 of the Finance Act, 1994.

0

0



0

5

F No.GAPPL/COM/STD/218/2022

2. The SCN was adjudicated vide the impugned order and the proceedings

initiated against the respondent were dropped.

3. Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds '

1. The adjudicating authority has erred in dropping the demand without

recording any finding on the merits of the case.

n. On the basis of statement of bills, the adjudicating authority has

concluded that the respondent is doing job work in relation to cutting

and polishing ofdiamonds. The adjudicating authority has failed to bring

on record the mandatory statutory documents like invoices, job work

challans, bank statements etc. which should be examined before

concluding that the respondent is providing exempted services.

111. Reliance is placed upon Board's Circular No.1058/02/2017-CX dated

10.03.2017 wherein it was laid down that adjudication order must be a

speaking order. However, the adjudicating authority has failed to give

clear and proper findings and, therefore, the impugned order is vague,

cryptic and non speaking.

4. Personal Hearing in the case was held on 09.12.2022. Shri Akshat

0 Vithlani and Shri Harsh B. Patel, Chartered Accountants, appeared on behalf

of the respondent for the hearing. They submitted a written submission during

hearing as cross-objection to appeal.

5. In the written submission filed on 09.12.2022, the respondent,

contended, inter alia, that '

»» The reasons for granting exemption along with the proper Notification

number has been categorically mentioned in the impugned order. The

Department has not stated as to what merits have not been mentioned

in the impugned order. The grounds mentioned in the appeal
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► It is a general rule that the burden of proof lies with the person making

the allegation. The department has made the allegation without any

supporting evidence.

► The department has not considered that the adjudicating authority had

verified the ledgers, bills and 26AS during adjudication of the case. It is

on the best judgment of the authority as to the documents he wants to

rely on. The department does not have the right to interfere in

adjudication. Review of the impugned order is to be restricted to the

legality and propriety.

► The adjudicating authority has satisfied himself on the basis of required

evidences that they are engaged in job work activity.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the written submissions filed by the respondent and the

material available on records. The issue before me for decision is whether the

impugned order dropping the demand of service tax amounting to

Rs.10,58,757/-, in the facts and circumstances of the case, is legal and proper.

The demand pertains to FY. 2014-15.

7. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department. It is ·stated at Para 3 of the SCN

that the respondent was called upon to submit documents/details in respect of

the service income earned by them, however, the respondent failed to submit

the same. It is observed that in the SCN except for stating that" the nature of

activities carried out by the said Service Provider appears to be covered under

the definition ofservice and appears that not covered under the Negative List

as given in the Section 66D of the Finance Act, 1994 and also declared services

given in Section 66E of the Finance Act, 1994, no other cogent reason or

justification is forthcoming in the SCN for raising the demand against the

respondent. It is also not specified as to under which category of service, the

non payment of service tax is alleged against the respondent. The demand of

service tax has been raised merely on the basis of the data received from the

Income Tax, which indicated that the respondent had reported income from

sale of services in their ITR. However, the data received from the Income Tax

--- cannot form the sole ground for raising of demand of service tax.

0

0
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7.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by the
CBIC, wherein it was directed that :

"Itwas further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

7.2 However, in the instant case, I find that no such exercise, as instructed

by the Board has been undertaken, and the SCN has been issued only on the

0 basis ofthe data received from the Income Tax department. Therefore, on this

very ground the demand raised vide the impugned SCN is liable to be dropped.

8. Coming to the merits of the case, it is observed that the adjudicating

authority has at Para 23.2 of the impugned order mentioned that the

Statement of Bills for diamonds received for polishing as well as the ledger

account of K Star Manufacturing Co. as well as the general ledger were

verified. Thereafter, the adjudicating authority has concluded at Para 23.3 of

the impugned order that the respondent had undertaken job work of cutting

and polishing of diamonds, which is exempted under Notification No.25/2012­
O sT dated 20.06.2012.

9. It is pertinent to refer to Sr. No. 30 (ii) (b) ofNotification No.25/2012-ST
dated 20.06.2012, which is reproduced below:

"(ii) any intermediate production process as job work not amounting to
manufacture or production in relation to-

(b) cut and polished diamonds and gemstones; or plain and studded
jewellery of gold and other precious metals, falling under Chapter
71 of Central Excise TariffAct, 1985 (5 of 1986);"

9.1 The respondent have along with their written submissions, submitted

copies ofthe invoices relating to diamond polishing carried out by them and on

perusing the same, it is observed that the respondent are engaged in polishing

of diamonds on job work basis for which they are paid labour charges. The

~~fty of diamond polishing on job work basis is exempted in terms of Sr.No.
$ a;$ 3@1) b) ofNotification No. 25/2012-ST dated 20.06.2012. Consequently, I am
- lU ')•••.. ·r -~, «. .; :.• 2$
$°, ."$°.st·.­¥
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of the considered view that the appeal filed by the appellant department is

devoid ofmerits.

10. In view of the facts discussed hereinabove, I uphold the impugned order

and reject the appeal filed by the appellant department.

The appeal filed by the appellant stands disposed fin above terms.

"(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

The Assistant Commissioner,
CGST, Division- V,
Commissionerate : Ahmedabad South.

A- g..43 Dee°
( Akhilesh Kumar ) on.

Commissioner (Appeals)
Date: 15.12.2022.

Appellant

Mis. Rajeshbhai Dhanjibhai Gajera, Respondent
C5, Shanti Nagar Society,
Nikol Garn Road, T.B. Nagar,
Bapunagar, Ahmedabad

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone .
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
for uploading the OIA)

pf. Guard File.
5. P.A. File.
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